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a asremainder to the son is to be considered what themeaning
”“ meant ifwords natural life haveher wouldduring they

had been added to the wife.to the bequest
in cases,the laid down these theInterpreted by principles

will us On these authoritiesbefore is free from theredifficulty.
on ninthwould be if the turned the clauseno evendoubt, question

“ herclause,in natural life,”alone. The words that during
as itwould to make mean suchso the ofpower disposalqualify

themake. This is naturala tenant for lifeas coulddisposal
addedof the to this is the lightand whenimport language,
all isclause,shed the the eighth difficultywillupon by

removed.
cases citedthe theexamined various byWe have carefully

the con-As true uponof most casesisappellant. depending
to eachturn facts peculiarstruction of wills, uponchieflythey

the toin theand there not of them whichcase, analogyis one
this case andfar than betweencase is not more remotepresent

and those above cited.
is considerit to thetaken, unnecessaryIn the haveview we

the of theother made counsel appellant uponpoint by
If had aof Mrs. will. she lifeconstruction Strahan’s only

a tenantas forand the of suchestate, power dispositiononly
tonohad of coursemake, appoint bylife could she power

will.
Decree affirmed.

Lyon et al.Sanderson

v.

Kain.William

grantor, ingrantor. the of the ofWhere name the bodyDeed—mime1. of
bethe deed willname of thethe patentee, sufficient,withthe deed, corresponds

orthography, if the namesslight in the twovariancealthough abemaythere
thefrom acknowl-if itissound. This especially so, appears,are the insame

signing it is tho samethethatof itsedgment, execution, personor proof
in the■described deed.
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patentee Emmonds,was it so inThe name of the and was written2. Same.
signed ;body ; but name to the deedthe deed the was written Emmensthe of

destroyorthography presumptionasis not such a variance in the to thethis
patenteeit the thethat was deed of

Intestacy—legal presumption. Testacy affirmative,is intestacy3. an and is
negative shown,a When of rebutted,fact. the death the ancestor is until the

presumption indulged, intestate,will be that he died and that his heirs take bis
estate under the laws of descent.

— signatures. deed, describing grantors4. Deed A the as Abraham B.
Postley, signedKain and Samuel B. but A. Boudoin Kain and S. Brook

Postley, appears correctly bodyit that the names arewhere written in the of
deed, officer,' acknowledgment,the and the in his ofcertificate states that he

persons signing in,knows the the deed to be those described and who executed
it, sufficiently executed, personsis signing personsand identifies the as the

grantorsdescribed as in the deed.
— acknowledgment. 1853,5. Same Under the appearact of it must from the

acknowledgment deed, freelythat voluntarily,the wife executed the and and
deed, facts,the of the and was separateknew contents examined as to these and

husband,apart certifyfrom her and the officer must known,that she orwas
proved grantor, her property.to be the to affect title or dower in the

repealsThe act of6. Same. 1853 so ofmuch the act 1841of as is in con-
provisions.its A deed adoptionflict with executed after the of the law of

1853, acknowledged conformity provisions,must be in with its passto the
wife’s in the land.interest

conformity. certificate, by1. Certificate of The protbonotary,a that
acknowledged, conformitya deed is in the of Pennsylvania,with laws which

Pennsylvaniaacknowledgedwas in appointedbefore a commissioner actingand
York, compliancetheunder laws of New is not in with the 16th section of our

conveyance act.

Same. The8. certificate of a clerk in New York that a deed so acknowl-
edged conformityis in York,with the of compliancelaws New is not a with

conveyanceour act.
— recovery. plaintiff,A9. Declaration simplewho counts for a fee title

declaration,in cannot under it ahis life ;recover estate in lands or when ho
interest,counts for an undivided he cannot recover another and different inter-

allegations proofs correspond.est. andThe must

Appeal from the Circuit Court of McDonough thecounty;
Hon, Higbee,0. L. Judge, presiding.

This an actionwas of ejectment, commenced Aug. 6, 1861,
for the term, 1861, of theSeptember CircuitMcDonough Court,

The declarationby appellee against appellants. inclaims, fee
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of the 4bl.,the two-thirds S. W. 621, W.,undividedsimple,
in Illinois. de-situated TheM., McDonough4th P. county,

issue.the generalfendants pleaded
at the ofterm, 1863,had SeptemberA trial was said court,

a been thethe waivedhavingbefore judge, jury by parties.
offered and read in atrial,the the evidenceOn plaintiff pat-

to James Mnmonds, for thefrom the United States wholeent
6,dated Oct.tract, 1817.

' in a deed fromthen offered evidence JamesThe plaintiff
13, 1817,B. dated Dec. for the-Kain,Mnmens to wholeDavid

a isof execution witness thatbytract. The subscribingproof
deed,the etc. The defendantsJames Mnmenssaw signwitness

inread forto the deed evidencebeing irrelevancyobjected
ofa between the name the andgrantorand variancebecause of

the court the andof the but overruled objection,that patentee,
in to defend-evidence,to be read which thethe deedpermitted

then and there excepted.ants
a deed,in tothen offered quit-claimThe evidenceplaintiff

intract, 28,the datedhimself, 1859,for Sept. naming,whole
ofSamuel B. thedeed,of the as Postley,the grantors,body

M. Post-wife;his WashingtonandYork, Agnes,of blewcity
and Amelia Ann,ofState Pennsylvania,of Philadelphia,ley,

York;of blew Jamesthe saidKain,Francis ofwife; cityhis
said and de-Kain,B. ofAbraham city;andofKain, city;said

Ann FrancisPostley,AmeliaPostley,saidscribing Agnes
heirsKain, as theAbrahan B. onlyandKain,JamesKain,

of de-York,thelate of blewKain, cityof Jamesat law
to and S.be sealedsigned byThis deed purportsceased.

M. A. A.H. W. Postley,Postley,AgnesBrooke 'Postley,
M. ElizabethKain, Kain,BoudouineA.Kain,FrancisPostley,

Kain.and James
1859, S. Brooke4,bTov. byacknowledgedThe deed was

within and“a notarybeforewife, publichisand Agnes,Postley,
York,” the certificateblewofand Statethe andfor city county

inandState, complyingandat said countydate city,bearing
in the matter ofIllinoisofthe lawswithand substanceform

of acknowl-the certificatetoAppendedthe acknowledgment.
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ais certificateedgment, the clerk of the Yorkby New Court
of Common courtPleas of(a dated 30,1861, thatAug.record),
the deed is executed and in withacknowledged theconformity
laws of the State of New York in force at the date of certifi-
cate of acknowledgment.

There is no evidence, however, that the deed was re-ever
corded in where the landMcDonough lies.county,

The certificatefollowing is also to this deed:appended

STATE OF PENNSYLVANIA,)
City County Philadelphia.and of j
“ On the of intwenty-eighth day theSeptember, oneyear

thousand hundred andeight me,before the under-fifty-nine,
signed, Edward a commissioner resident inShippen, the said

andcity commissioned andcounty, duly the exec-qualified by
and underutive the laws of theauthority State of New York

to take the of deeds, etc., to beacknowledgment used or re-
corded therein, M.personally appeared Washington Postley,
and Amelia Ann, his and then andwife, there acknowledged
that executed the andthey foregoing the saidconveyance;

AnnAmelia on a examinationPostley, fromprivate herapart
said M.husband, Washington thatPostley, sheacknowledged

andsealed deliveredsigned, such andconveyance with-freely
out fear or of said husband.any compulsion

“ In Iwhereof,witness hereuntohave set hand andmy
affixed official the andseal aforesaid.my day year[seal.]

SHIPPEN,“EDW.
“ A Com. New Yorlc.”for

To this certificate of isEdward a certifi-Shippen appended
of York,cate of the of State of 14,New Nov.Secretary 1861,

that at ofwas, certificate,the date his a commissionerShippen
for the of York,of deeds State New etc.

also are onecertificates,two a clerk of a courtAppended by
York,of record of New and the other a of aby prothonotary

of record ofcourt that the deed isPennsylvania, certifying
inexecuted and with the laws ofacknowledged conformity

their at the date of the certificate ofStates acknowl-respective
edgment.
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November, 1859,the of the deedOn 16th was acknowledged
Kain and before a the orwife captionJames notary public,by

“ York,State of andas follows: Newbeing Countyvenue City
“ss.,” and the certificate M. L.York,of New being signed,

Townsend, Public, inresidingNotary Kings county.”
the also theOn deed appears following acknowledgment:

“ City County of York,and New ss.
“ A,November,28th ofOn this D. before me1859,day per-

Kain andFrancis Abraham B. bothKain,sonally appeared
to of theto me be two inknown described andparties who

deed,within andthe to meacknowledgedexecuted severally
theexecuted same.that they

“ ENGLISH,W. R Public,Notary[seal.]
“ St,34 Wall New York.”

a a aclerk of court of ofThen certificate recordappears by
1st,York, 1861,New dated Novemberof whichbythe State

Kain, and M. ElizabethJames Kain hisKain,BoudouineA.
M. areand toKain, WashingtonFrancis shownwife, Postley,

and the deed under theexecuted acknowledgedhave properly
laws of Illinois.

evidence,inoffered the defendants ob-the deed beingOn
in evidence and forread generally,to the same beingjected

or of execution as toacknowledgmentof sufficient proofwant
overruled the andbut the court objectionof the grantors,each

in to allevidence;to be readthe said deed whichpermitted
then and there excepted.defendantsthe

thefor Thethe issues defendantsfound plaintiff.courtThe
thetrial, motion,but the court overruledafor newmovedthen

for the of theundivided two-thirdsrendered judgmentand
costs;and for to which refusalone damagesfor centland, also
then anddefendants did theretrial, the except.a newto grant

this takeninto court the de-by appeal bycomesThe case
arethe errorsbelow, and following assigned:fendants

inerred admittingbelow evidenceimproperThe court1.
below.theof plaintiffbehalfon

thein the issues forerred finding plaintiff.belowThe court2.
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for theThe court found the issues3. below should have
defendants below.

4. of the issues for the theThe courtfinding plaintiff by
andbelow, the thewas law evidence.against

in5. The tocourt below erred a newgrant trialrefusing

BoydJudd, & forJames,Messrs. the Appellants.

Mr. theJohn forBailey,S. Appellee.

Mr. Chief Justice theWalker ofdelivered theopinion
Court:

The from the United States for the landpatent government,
in issued towas James Emonds. theOn trialcontroversy,
below, read in evidence, the ofappellee against objections ap-

Em,mensa deed Jamessigned orpellants, Emmons, but which,
does not from theclearly Inappear the oftranscript. body

deed,this the name is as itgrantor’s written is in the patent,
and he is described as to the same andbelonging company

as in the Theregiment, execution of deedpatent. the was
one of theafterwards proved by witnesses, whosubscribing

testified, certifies,as the officer that “he knew James Emmons
that;named hewithin was and didpresent see the saidhim,

Emmons, seal andsign,James execute the aswithin deed his
act.” The is thattaken, the name ofobjection the patentee,

ofand the as to the deed, are not andgrantor, signed one the
same, but different Thatnames. indiffer,they orthography

sound,and in and that the thatdeed, for not ad-reason, was
inmissible evidence, of thewithout theproof ofidentity gran-

as.thetor patentee.
Whilst is athere difference in the and beorthography, may

ina variance the itsound, is so asslight slight not to be sub-
Itstantial. will be that the difference inperceived,readily

the more a effort,sound is than real. or fromseeming By slight
in name,the asslight negligence pronouncing differently spelled,

the same sound be When thepronouncedmay produced. by
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most accurate there be a differencespeaker, might slight per-
butceived, it is thatbelieved the number ofgreater persons

would themsound alike. the witnessAgain, swearssubscribing
that he the named,knew within and himsaw seal andsign,

theexecute deed. He could refer to the describedonly person
as the in the whosegrantor deed, name there as it is inappears
the This identifies the andpatent. the as onepatentee grantor
and ifthe same there had been a insuch theperson; variance

or of namethe as to thepronunciationorthography require
established,to be this bewould sufficient forproof theidentity

purpose.
that as there that Bichard andinsisted,It is was no proof

and the father and mother of diedKain, Kain,WilliamJames
the title to theirintestate, there no evidence that passedis

andaffirmative,is an aheirs descent. Testacy intestacyby
to a fewrule,fact. As a subjectgeneral exceptions,negative

to a The factis not negative.a required prove veryparty
has of beforethat the legislature required proof intestacy,

thatare under-of administration showsgranted, theyletters
ain absence of such merethat thestood, requirement proof

ofraised the presumption intestacy.death would haveof
as aestablish,a todesignshowdoes such legislationNor

This enactmentmust bethatrule, proved.intestacygeneral
innamed thethe class of casesto embracewas only designed

Inall ofbe to cases intestacy.and it cannotitself, appliedact
actthe as it was before this wasit lawleavesother respects,

itdevisees,claim asthan the heirotherIf personsadopted.
thattheir showingthem to establish right, byupondevolves

that notoIt is not for the heir proveastitle such.holdthey
Nofrom his ancestor.as devisee or granteeelse holdsone

none beand it cancited, pro-been is believedhasauthority
a different rule.duced, announcing

the grantorsthat the describingconveyanceurges,Appellant
Kain,B. is notand Abraham signed byB. Postleyas Samuel

““ Kain.” ItBoudoinand A.BrookS.them, Postley”but by
in the ofare written bodythe names correctlythatconceded,is

certifiesthe acknowledgment,officer-takingand thedeed,the
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them, in theidentical namedhe knows to be thethat persons
makersas theand annexed deed of conveyance,foregoing

it that law requiresis rememberedthereof When the.
or tothe grantor,to be withthe officer personally acquainted

acknowledg-thebefore he receivesidentityhis proved,have
of thisin executionno thewe canment, irregularityperceive

and thethe not personThe of grantor,identityconveyance.
thebe beforeestablished,the mustdeed,who signsmerely

musta fact that the officerHis isofficer can act. identity
his cer-he to grantor before is authorizedknow, have proved,

fact,that it ishas and certifiedtificate, and when he found
is in this record,until There no evidencerebutted.binding

inmust, thiscertificates,the of these andtruth theyattacking
he held instru-sufficient The executing anyparticular, party

he will be bound its execu-name, byment andanyadoptmay
his theIf not his real with executionname,tion. identity
it inand think has been done this case.must be weproved,

B.insists, that the deed from andSamuel PostleyAppellant
M. and wife,his Amelia hiswife, Washington PostleyAgnes

Kain,B. to William is insuffi-Francis, Kain,and Abraham
it be into authorize to read evidence.acknowledged,ciently

toof before as Sam-The certificate acknowledgment, McOreedy
November, 1859,the 4th ofB. and onuel Agnes,Postley

in in the of thisbe, all with lawsseems to respects, conformity
to ofis discovered the certificateobjectionState. Nor any

wife,his of the dateTownsend, as Kain and Maria E.to James
And clerk of theNovember,the of 1859. theof 16th day

of certifies thatYork,of Common Pleas of the NewCourt city
Abraham Kain and M.Kain, B.Francis Washington Postley

him. Thisand deed beforehad executed acknowledged .the
ofto Jamesas to without reference the wifethem,certificate

be and sufficient.Kain, toappears regular
?But the deed executed Amelia Annwas Postleyproperly by

statute ofLaws,The act of 1853 the con-(Sess. amending89),
anddeclares, that no husband wife shall bedeed byveyances,

inor omissioninvalid, settingheld because of informalityany
of the officerthe the acknowledgment, byforth particulars



Lyon370 et al. v. Kain. Term,[Jan.

of theOpinion Court.

the same. But to thistaking is aprovision annexed proviso:
that it shall from the incertificate,appear substance, that the

executed the deedparties and and infreely casesvoluntarily,
of married women itdeeds,such shall inexecuting sub-appear,

that knewstance, the contents of thethey instrument, and
were examined and from their Thishusbands.separate apart

is incertificate defective not that the wife theshowing knew
contents of indeed; show,the to that the werefailing parties
known to the officer. it notdoes that theAgain, appear parties

boththe deed and Foracknowledged thesefreely voluntarily.
if thisreasons, other,for no was insufficient.acknowledgment

insisted,is, however,It that under the act of 1847 (Sess.
Laws, this is sufficient. The secondacknowledgment sec-37),

declares,that that coverttion of act not inany residingfeme
State, the of whothis above shallbeing age eighteen years,

in of deed,her husband the executionwithjoin any mortgage,
or of to lands inother or thiswriting, relating anyconveyance

title,be of and allState, estate,shall barred from interestright,
and in manner as if she weretherein,claim of dower like sole

full that act ofand of But we have seen the 1853age.
ofthat the shall be informed the contents of thewiferequires,

it her title ordeed, before can become upon rightsoperative
in the of the latter act is com-The scope sufficientlypremises.

does,and think the wholeto, we embraceprehensive subject-
of the 1847. And in far as the actsmatter act of so two con-

the must Theflict in their latter formerprovisions, prevail.
acts the to beof these does not wife withrequire acquainted

deed, and indoes,of tk whilst the latter act thisthe contents 5
latteracts are and the necessarilythe repealstwo repugnant,

that of the former. This deed been executedhavingportion
mustafter the of the act of be its1853,passage governed by

provisions.
that if the does notinsisted,It is again acknowledgment

still it is curedstatute,to the of ourconform requirements by
of The certifies thatthe certificate conformity. prothonotary

in with theis executed and conformitythe deed acknowledged
of theThe sectionof sixteenth chapterlaws Pennsylvania.
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“ declares, that in con-deeds, executedentitled Conveyances,”
States,the of of the territories or thelawsformity anywith

Columbia, therein,executed sufficient.District of when shall be
declares, that the certificate of the clerk courtIt also of any

court,under the deed isrecord,of seal of such that such
inor the laws suchwith ofacknowledged conformityproved

State, Columbia,or the District of shall be sufficientterritory
inthat A of a the Stateof fact. clerk court of recordproof

is incertifies,York that theof Hew also deed acknowledged
the of that these certificateswith laws State. Doconformity

a with thethem,or one of show lawconformityeithertogether,
theof the in which deed was acknowledged?State

itself, asThe certificate of well as thatacknowledgment
York, thatthe of Hew show wasof of state Shippensecretary

York,a under the laws of tocommissioner, Hew takeappointed
to or inetc., be used recorded thedeeds,ofacknowledgment

in thisThere is record whichnothingof Hew York.State
taken thethis could haveshows that commissioner acknowledg-

in Andbe used or recordeddeed,ment of a to Pennsylvania.
had to take suchno that he authoritythere is anypretense

Hisin this State. own certificateto be usedacknowledgments,
or forIllinois,forto act eitherexcludes the right Pennsylvania

take of deeds, etc.,he to acknowledgmentshe is authorizedsays,
Hor does it thatanywherein York. appearto be used Hew

his aacts as commissioner wouldthe laws of Pennsylvania,by
connected with deeds to be usedforce whenbindinghave any

laws ofdoubt, authorize,in that Ho the PennsylvaniaState.
of Hewthe authorities York fromat notor least do prohibit,

of itsfor the citizens.convenienceofficers,suchappointing
ofthat his certificate toacknowledgmentwillAnd we presume

have beenYork, sufficient,in wouldlands Hewa deed for lying
It,the of his however,authority.that scopefor was within

withinis for lands thisthat it lyingfollow gooddoes not
State.

officer, thatthe hethe certificate ofsee, fromWhen we
of York,the State andfrom Hewall his authorityofderived

the of that State,to laws weconformingunder andwas acting
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cannot that thehold the certificate of can showprothonotary
that to laws of the ofthe conforms the Stateacknowledgment

that it musteffect, statute,To under thehavePennsylvania.
ofthat the the anofficer certificate was officerappear making

thatthe is andmade,State within which the acknowledgment
thathe was and its laws. Notunder ofacting authorityby
andand under thethe officer to wasbelonged acting authority

he a commissionerHad beenlaws of another government.
it would be differentof the the deed was executedState where

know that he was authorizedas the or clerk couldprothonotary
itthe and whether wasact,the toof his Statelawsby perform

ofthe laws hisin ofwith theaccordance requirements State.
that this couldcontended,But it as prothonotarywell bemight

York,in an officerthat a deed New byacknowledgedcertify
York,and in to the of New wasState,of that lawspursuance

in the oflawswithacknowledged conformity Pennsylvania.
It is to the of theof certificate byenough say, conformity

notthat the was in thatYork,clerk in New deed acknowledged
a certificate ofState. The authorizes conformitystatute only

in thea clerk the where deed was acknowledged.Stateby
fail to cure the defectstherefore,The ofcertificates conformity,

the ofof certificate acknowledgment.
that as M.however, said,It inasmuch Washingtonis, Postley

thewife, had children withhis having by marriagesurvived
death,the onentitled, herbecameher, by curtesy,he thereby

of the Andin undivided share premises.to a estate herlife
deed,of this it becameacknowledgmenthisthat subsequentby

did his estate toand lifeto appellee.pass, pass,operative
it not thattrue, does follownecessarilythis to beAdmitting

in action. Plaintiffthis interest thiscan recoverappellee
thetwo-thirds of entire tractfor undividedthebelow counts

M. transferredIf Washington Postleyof in feeland, simple.
in the owned hisbythishis estate conveyance, portionlife by

was still inthe herof premisesin thatwife, the fee portion
interest inwith an thebecame vestedheirs, and appellee

M.the life of Washington Postley.in fee, duringpremises
that inact declares, everythe ejectmentsection ofThe eighth
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hestateshall whetherdower,for “thecase, plaintiffexcept
lifehis or thelife,he for ownin or whether claimsfee,claims

another, life thesuch orfor a term of years,or specifyingof
term.”of suchdetermination

court,it has held thissection, been bythisuponIn passing
of this requirement,intention legislativeit was the evidentthat

in declaration,to the hisaction, compel plaintiffin this form of
the to beand extent of estatenature soughtto thespecify
the statute is andthe of plainThat languagerecovered.

That it isof but one single meaning.admittingexplicit,
That these wereprovisionsand not discretionary.imperative

founded inand goodfor substantial purposes,practicaladopted
is bound his andaverments,the byThatreason. plaintiff

to made in theall,if the caseatrecover, accordingmust
he different from the oneNor can recover a estatedeclaration.

Rankin, Mark,12 Ill. v.420;Ballance v. Ruperthe claims.
Orr,and v. 32 Ill. 489. This life541,15 Ill. Murphy

this itrecovered under declaration,could not be havingestate
for an undi­an interest. declaredHavingno for suchcount

fee of the notland,in could recoverappelleevided two-thirds
or a estate.interest differenta less undivided

and it beunauthorized,therefore mustwasThe judgment
remanded.and the causereversed

reversed.Judgment

ReaughH.William

v.
Murray Georgeand M.McConnel, McConnel.

— one pendencyNotice of attachment Notice of the an1. ofsufficient.
by publication, by publica-suit once made renders anotherattachment notice

court,unnecessary on remand the fromtion the of cause this for another trial.
prosecuting court, succeeding here,The a writ error thisdefendant of to and is

in court -to the is remanded.which cause

2. Variance in name—error to dismiss It is error to dismiss a suitfar.
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